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the procedure of the court seized of litigation, few are ripe
for solution, and not a few arguments of contemporary dis-
cussion are debatable. The well-justified tendency to enlarge
the domain of the applicable foreign law, indeed, should not
be exaggerated. One would think that an Anglo-Saxon in-
stitution such as the bipartition of judicial functions between
judge and jury is an exclusive concern of the forum. Despite
all the influence on the decision of cases exercised by jury
verdicts or by the different mentalities of learned judges and
laymen,115 the modes of organizing matters of procedure,
are a part of the administration of justice. Conflicts law does
not purport to counterbalance all the differences of countries
and courts. We have to be satisfied with presenting to the
court the requisites of the cause of action ("substance") and
the final request in the form most similar to that in a court
of the state referred to. A party seeking redress for a tort
or even defending in a state where the tort has not been
committed, must be content with the machinery and the
habits of the forum in finding the facts. Nobody could seri-
ously insist on the privilege of having a jury decide his case,
despite any guarantee furnished at the locus delicti, if the
forum does not allow a jury in his case. Theoretically, the
two questions involved are rather simple and seem well-
known to the courts. The first question concerns the set of
facts forming the cause of action 3 this set is determined by
the law governing the tort. Thus, if the plantiiPs alleged
conduct, under the statutes and authorities of the foreign
place of wrong, constitutes contributory negligence barring
relief, the forum takes over the foreign qualification of this
conduct as a part of the applicable substantive law.116 The
115 On this point, after a most Interesting discussion of the cases, MORGAN,
supra n. 114, at 171 is hesitating". He believes in a balance of arguments and
refrains from advising the courts whether the forum should conform to the
foreign rules concerning the use of the jury.
116 WIeden v. Minneapolis, St. Paul etc. R. Co. (1930) 181 Minn. 235, 2385
232 N. W. 109, 1105 Smith v. Brown (1939)  302 Mass. 432, 433, 19 N. E.